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one believe that, somewhere in the reign of Henry VII., the brilliant 
conception of arranging for the disposition of property after death 
occurred to some one, and the plan was so well received that in 
Henry VTII.'s reign legislation on the subject became necessary. 
There is none of this stupidity here. Without enlarging on the trite 
proposition, that every man likes to dispose of his property as he 
pleases, the common use of wills among the Saxons, their temporary 
abolition and subsequent revival, are briefly and clearly sketched. 

In all the chapters relating to feudalism and its customs, the work 
is exceptionally good. All the complicated tenures, customs, etc., are 
concisely and thoroughly defined, with illustrative excerpts, which 
make the book very valuable for reference and an indispensable aid 
to the professor of mediaeval history who is striving vainly to give his 
students an idea of feudalism from Hallam or some like book. 

Increasing in fulness of detail, the treatment of modern law leaves 
nothing to be desired, and exhibits the advantages of the author's 
method. As a whole, the book, although the author, with great mod- 
esty, makes no claim, as he might justly have done, to originality, 
is most useful and valuable. Eeal property offers the most favor- 
able opportunity for historical work of this sort, but the example 
might be advantageously imitated in other branches. 

h. c. L. 



4. — Romisches Staatsrecht, von Theodob Mommsbn. Zweiter Band. 
Erste Abtheilung. Leipzig. Verlag von S. Hirzel. 1874. 8vo. pp. 
697. 

The present instalment of Marquardt and Mommsen's Handbuch 
der Komischen- Alterthumer, treats of the magistrates of the Repub- 
lic ; the Emperor and his officials appear to be reserved for the second 
"Abtheilung." When reviewing the first volume (North American 
Review, April, 1873), we ventured to express the opinion that the 
succeeding volume would not contain so much that was new, whether 
in facts or in theories. In this we were mistaken. The discussion of 
the individual magistrates here given is hardly inferior in originality 
and interest to the general discussion of the nature of the magistracy 
contained in the first volume. 

The view taken of the Consulate, that it embodied the full royal 
power, only limited by the three features, — the yearly term of office, 
the equal powers of the two colleagues, and the right of ' Provocatio, — 
is familiar to all readers of Mommsen. In the present volume he 
insists more strongly than ever upon the doctrine that the consul is 
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the direct successor of the king ; and enters upon a profound and 
instructive inquiry as to the relation of the other magistracies of the 
early Republic to this original and typical one. We •will attempt to 
describe the system sketched out in pursuance of this analysis. The 
magistrates in question are the Dictator, with his Master of Horse, 
the Military Tribune, with consular power, and the Prsetor. 

First, of the Dictator, whose office is usually regarded as identical 
with that of the king, temporarily revived in times of great public 
peril. In Mommsen's view it is, on the other hand, to be regarded as 
not derived from the kingly office, but as developed out of the office of 
consul. The collegiate principle being suspended in regard to the Dic- 
tator, his power approximated that of the king, so that "in this sense we 
may accept the expression that the introduction of the Dictatorship 
was the revival of the monarchy " (p. 151). Nevertheless, it was not 
an extraordinary magistracy, except in the sense that it was intro- 
duced only on extraordinary occasions and for special ends (primarily 
military). It was a regular part of the constitution : " the Dictator- 
ship was the regulation that, at the abolition of the monarchy for life, 
the power was given to the new annual rulers to install a third col- 
league at their discretion, with respect to whom the people did not 
require to be consulted beforehand, but who was superior in power to 
both of them " (p. 138). 

The Dictator was, therefore, the colleague of the consuls, with 
superior power {mains imperium), and the Master of Horse was again 
his colleague with inferior power; just as in the first volume the Prae- 
tors were shown to be inferior colleagues of the consuls. " In this 
sense the offices of Dictator and Master of Horse may be conceived as 
a substitution for the consulship in such form that collegiate inequal- 
ity took the place of collegiate equality" (p. 163). 

The theory in regard to the military tribunes with consular power, 
who, for several years, were elected instead of consuls, is equally 
novel. It is shown in the first place that tribunes of the soldiers, 
six in number, were an institution of the very earliest times, as the 
regular commanders of the legion, — the legion being, at this period, 
the entire army. When, in place of the one phalangal legion, there 
were organized two or more manipular legions, — a reform which prob- 
ably took place about b. c. 400, — each of these new military divisions 
received its six tribunes ; so that the number of tribunes varied from 
year to year with the number of legions. Now, " the tribuni militum 
consulari imperio are not extraordinary magistrates in any sense, but 
the regular and well-known officers, although, to be sure, named in an 
extraordinary mode [by election instead of appointed], and invested 
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with extraordinary powers, as is clearly expressed in their twofold 
title ; as tribuni militum they are the usual officers of the legion ; 
but they are at the same time possessors of the highest magisterial 
power " (p. 169). 

By an ingenious comparison of figures it is shown — or made prob- 
able — that six was the regular number of these magistrates, being 
the regular number of the tribunes of the legion ; wherever a smaller 
number is given in the Fasti, the explanation is, that only those 
ranked as magistrates who had received a majority in the comitia, but 
that those elected magistrates filled up the number of six by appoint- 
ment, — the regular mode for the military tribunes, — the appointed 
members not being regarded as magistrates, and exercising only mil- 
itary functions. The compromise, therefore, by which, in the half- 
Century preceding the Licinian legislation, military tribunes were, as 
a rule, elected in place of consuls, consisted simply in this, that the 
regular yearly commanders of the legion were invested with the 
imperium and with all the essential consular powers. Inasmuch as 
the patricians and plebeians stood on a perfect footing of equality in 
the army, this compromise admitted the plebeians to a share in the 
actual exercise of government, while still excluding them from certain 
special privileges of patrician magistrates. 

The reason for this distinction between the two classes of tribunes 
is explained to be the want of power, on the part of these magistrates, 
to fill their own vacancies. Six commanders of the legion there must 
be, and these were regularly appointed by the consuls ; so when trib- 
unes were elected instead with consular power, they could fill up va- 
cancies in their number with merely military officers ; but magistrates 
they had no authority to create. So with another power of the pa- 
trician magistrates, — that of appointing a pr&fectus urbis, in case of 
absence from the city, for the administration of city affairs. As such 
an appointment was beyond their powers, it was necessary that some 
one member of the board should be left behind in the city, to perform 
the civil functions of the consulship, while the others were absent in 
the field ; and from this there followed important results. The pub- 
lic became accustomed to seeing one of the six colleagues especially 
set apart for the administration of urban affairs, chiefly the iuris 
dictio ; when, therefore, the consulate was restored by the Licinian 
Laws, b. c. 367, after a practical suspension of fifty years, it was easy 
to adopt this feature. A third magistrate — a third member of the 
board, as it were — was established, for the iuris dictio ; the Praetor 
Urbanus, so called because his duties were confined to the city. "It 
amounted to the same thing, whether they elected three tribunes, 
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one of whom had to remain at Rome, or two consuls for affairs out- 
side the city, and one colleague of inferior powers for city affairs " 
(p. 175). 

The other magistrates do not require any detailed consideration on 
our part. The most important of them — the Proconsulate and the 
Tribunate of the Plebs — are discussed, as to their most important 
features, in the first volume : the Quaestor's office offers nothing espe- 
cially striking; and the long chapter (138 pages) upon the Censor- 
ship is remarkable rather for systematic erudition than for original- 
ity. The Censors, it is shown, were not colleagues of the consuls, as 
the Dictator and Praetors were ; for the end, it would seem, that the 
consuls might not be able to intercede against their measures. The 
chapter upon the ^Ediles is one of the most interesting. The view 
presented is that, when the plebeian organization was assumed and 
incorporated in the state, and their officers transformed to magis- 
trates, the tribunes were simply accepted, with their abnormal pow- 
ers, while two new ^Ediles (consuls) were created by the side of the 
plebeian, not as colleagues, and with powers in some respects very 
different (p. 457). The judicial powers of the ^Ediles are treated at 
some length. 

The closing chapter, on " the extraordinary constitutive powers," 

the Decemvirate legibus scribendis, the Dictatorship of Sulla and 

Caesar respectively, and the Triumvirate rei publicce constitumdce of 
Cresar, Octavianus, Antony, and Lepidus, — is one of the most powerful 
and important in the book. One learns, in studying this chapter, to 
rate still more highly the framers of our Constitution, who hedged 
the power of amendment about with such precautions, that — except- 
ing the Bill of Rights of the First Congress, and the provisions which 
grew out of reconstruction — it has been only twice put in opera- 
tion : the facility of amending the Constitution may yet prove a vul- 
nerable spot in the English institutions and in Professor Mommsen's 
own Empire, as it was in the Republic of ancient Rome. The peril- 
ous character of such exceptional authority was, he says, clearly rec- 
ognized by the Romans, and it was for this reason distinctly declined 
by Augustus. " By the side of the admiration for Caesar's magnifi- 
cent reconstruction of the Commonwealth, the statesman will also 
come to be respected who declared such creation to be above human 
powers, and, destroying the instruments for it, attempted, with some 
degree of success, to perform what was essential with a substitute in 
itself very weak" (p. 697, non regno, neque dictatura, sed principis 
nomine constitutam rem publicam. Tac. Ann. I. 9). 



